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CHAIRMAN BURG: Good morning ladies and gentlemen.
Before we proceed with this cable adjustment proceeding, I want
to make one or two announcements. The first announcement is
that Mr. Attaway in cross examination, the joint copyright
owners will have to specify one counsel to do the cross examina-
tion. In other words, you can't all have a go at the witness.
Do you understand?

MR. ATTAWAY: What we had discussed if in the direct
testimony presented by NCTA, there are issues of particular
concern and interest to one of the associated organizations that
their counsel would have had an opportunity to participate in
Ccross.

CHAIRMAN BURG: We are not_going to allow that. You
will have to work that out among youéselves and decide which one
will represent joint owners in the cross examination. Now, I
would like to get something in the record at the outset..

On page 176 of the House Report 94-1476, it is stated

that, "The Tribuhal, at its discretion, may consider factors
relating to the maintenance of the real constant dollar level
of cable royalty fees per subscribers." It also states that,
"The Tribunal need not increase the royal rates to the full

extent if it can be demonstrated that the cable industry has

been restrained by regulating authorities from increasing rates.

In order to establish the necessary factual information with
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5
respect to this matter, the Tribunal developed a cable operator
questionnaire. The Tribunal accorded MPAA, NCTA and CATA the
opportunity to review the questionnaire and to suggest additional
questions;

On behalf of the Tribunal, I direct that there be
inserted in the record a copy the questionnaire and the Tri-
bunal's covering letter. The Tribunal utilized +the records of
the Copyright office for the preparation of the mailing list.
I, therefore, direct that there be inserted in’ the record a copy
of a letter dated July 10, 1980, to Commissioner Brennan from
Walter D. Samson, Jr, Chief of the Licensing Division of the
Copyright office describing the methodology of the survey.

The Tribunal has received 2251, 2251 replies. I
direct that these replies be incorporated by reference as part
of this record. ‘

+ It has been d@@iﬂéd‘ahead«gf,time that the joint
copyright owners will proceed with their case first. Are you
Prepared to proceed Mr, Attaway?

MR. ATTAWAY: Yes, ma'am.

CHAIRMAN BURG: Please do.

MR. ATTAWAY: For the record my name is Fritz Attaway.
I'm écting as counsel for copyright cwners in the proceeding. The
copyright owners include the American Society of Composers,
Authors and Publishers, Broadcast Music, Inc., Major League

Baseball, Motion Picture Association of America, National
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Association of Broadcasters, National Basketball Association,
National Hockey League and North American Soccer League.

These groups have agreed to present a joint direct
case in order to conserve the time of the Tribunal and conclude
the proceeding as expeditiously as possible. Madam Chairman,

I have a brief opening statement I would like to make before
I call my first witness.
In shéfp gontrast to the situation which existed in

the royalty distribution proceeding, the issues in this

proceeding are rather narrowly defined, and the legislative

guidance is quite specific. Section 801(b) (2A) provides that
the Tribunal may adjust copyright royalty rates in Section 11,
"To maintain the real constant dollar level of the royalty fee
per subscriber which existed as of the date of enactment of this
Act." Thus we are not talking about a real increase in compen-—
sation to be provided copyright owners. What we are concerned
with in this proceeding is an adjustment to provide copyright
owners with the same real constant dollar level compensation
that was originally provided for by Congress.

The act instructs the Tribunal to adjust the rates to
reflect two factors. First, national monetary inflation or
deflation, And second, changes in the average rate charged
cable subscribers for the basic service of providing secondary
transmission, The purpose of this provision was clearly stated

in the House Report which follows: "To assure that the value
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of the royalty fees paid by cable systems is not eroded by
changes in the value of the dollar or changes in average rate
charged cable subscribers."

One specific concern noted in the House Report was the
cable system may reduce the basic charge for the retransmission
of broadcast signals as an inducement for individuals to become
subscribers to additional service for instant pay cable. Such
a shift in revenue sources, said the House report, would have

the effect of understating basic subscriber revenues and would

~deny copyright owners the level of royalty fees for secondary

transmission contemplated by this legislation. Accordingly,

such shifts of revenue sources, if they do occur, should be
taken into account by the commission in adjusSting basic rates.
And I emphasize the word "should" in that passage.

The statute permits the Tribunal to consider all
factors relating to the maintenance of the constant dollar level
of royalty payments, and specifically mentions one extenuating
factor the Tribunal may consider whether theAcable industry has
been restrained by subscribers of rates regulating authorities
from increasing the rates of basic service.

The House Report provides additional clarity with
respect to the scope of this provision. It states that the
Tribunal "need not increase the royalty rates to the full
extent provided it can be demonstrated that the cable industry

has been restrained by subscriber rate regulating authorities
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from increasing rates for the basic service of providing
secondary transmissions." I would like to emphasize two .key
passages in that statement, "need not increase" and "provided it
can be demonstrated. Those passages are critical, I think, to
this proceeding."

In light of the forgoing legislative baékground, our
witnesses will present evidence demonstrating that on an:' .
industry wide basis, the 20 percent plus increase in the
subscriber rates as of April 1980 would be required to accomplish
Congressional purpose which is, again, to assure that the
value of the royalty fees paid by cable systems is not eroded
by changes in the value of the dollar or changes in the average
rates charged cable subscribers.

In addition, our evidence wiil show that a one shot
across the board adjustment will not‘accomplish the Congres-
sional objectives nor will it extinguish the Tribunal's
responsibility in this proceeding because basic cable charges
vary dramatically from .one cable to another as do marketing
techniques such as tiering and probation of free services.

In fairness and equity, both cable systems and the copyright
owners require a more responsive decision from this Tribunal;
a decision that recognizes that the cable marketplace has
undergone considerable change since 1976 and will continue to
change in the coming years.

Our witness will propose a simple mechanism by which
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the royalties of each individual cable system can be adjusted
to maintain the constant dollar value of payment and to take
into account the particular marketing strategy employed by each
cable system. This adjustment will be revised semiannually to
prevent erosion of the royalty payment in the intervals between
formal Tribunal proceedings.

Finally, we will demonstrate the local rate regulation
as is not a relevant factor in this proceeding. The rate
increases are almost always granted when requested and the
_cable systems can easily afford to maintain the level of royalty
payments that was prescribed by Congress in 1976. That
concludes my opening statement, Madam Chairman. I would like
to call my first witness Mr. Jack Valenti.

COMMISSIONER GARCIA: Before you do that, I have a“
couple of questions. You. mentioned éomething about a 20
percent—--

MR, ATTAWAY: Yes, ma'am.

COMMISSIONER GARCIA: Would you repeat what you said
about this.

MR. ATTAWAY: Our evidence will show that a 20 percent
plus increase in the royalty rates would be needed as of April
1980 in order to maintain the real constant dollar value of
_royalty payments.,

COMMISSIONER GARCIA: Are we talking about 20 percent
of .675?

MR. ATTAWAY: Or .25 and so forth. What we would
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recommend is surcharge on the existing rates that reflect the
royalty adjustment that is to be made. We will recommend that
cable systems compute their royalty payments just as they have
done for the past two or three years. After that computation is
made that a gurcharge . be imposed to reflect the decison in this
proceeding. This is as to what is required to maintain the
constant dollar value of that payment.

COMMISSIONER GARCIA: Would we arrive at the same
answer if you have a surcharge that would change the rate, say,
by 20 percent?

MR. ATTAWAY: Yes, ma'am. It would be the same thing.
There are a number ways you can do it. You can édjust the
royalty basis, the revenue basis, you can adjust the actual
percentages , the 3.675 or 4.25 and so forth; or you can impose
a surcharge. Either way, it would gét you to the same place.

COMMISSIONER GARCIA: Thank you.

MR. ATTAWAY: Mr. Valenti?

Whereupon,
JACK VALENTI
was called as a witness and, having been first duly sworn, was
examined and testified, as follows:
DIRECT EXAMINATION

BY MR. ATTAWAY:

Q = Would you state your name and occupation for the
record?
A My name is Jéck Valenti. I am President of the Motion
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11,4
Picture Association.

Q Mr, Valenti, is it correct that you were very closely
involved and are familiar with the events and circumstances that
lead to the passage of the Copyright Revision Act in 1976 and
particulary the provisions that relate to cable television?

A Yes, I think that is a fair statement.

Q Would you generally describe the events and concerns
that resulted in the passage of Section 111 and specifically

the rate adjustment provision that is the issue before us here

today.

A I dare say that Commissioner Brennan is far more
intimately familiar with this than anyone else I know since he
was at that time Chief Counsel of the Subcommittee Senate that
was dealing primarily with the construction of S$22 which was
the genesis of the Copyright Act of 1976.

COMMISSIONER BRENNAN: I‘take no responsibility for
the current version.

THE WITNESS: I hasten to confirm what Commissioner
Brennan has said. In relating the historical procedure, the
process, the mark of that legislation, I think, it did collapse.
It was not the architecture that was first designed by Senator
McClellan. S22, I was merely trying to point out,Commissioner
Brennan, I do not consider myself an expert on it since I think
you know far more about this than I do. But to expatiate it
as briefly as I can, S22 was the architecture of Senator John

McClellan who was then Chairman of the Judiciary Subcommittee
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with purview over copyright.

As the bill entered its design, I remembered that
Senator McClellan told me that the rate schedule that was first
contained in that bill did not bear any relationship at all to
any economic analysis or data gathering or marketplace worth or
negotiation,or bargain, or anything. He candidly said that it
was an arbitrary number, and at that time, within the bill, the
Copyright Royalty Tribunal was given broad powers to make such

adjustments as it felt was necessary. Therefore, the Senator

was quite honest in saying that while the figures were totally

arbitrary and had no measuring relationship to the true market-
place value, he thought that the Copyright Tribunal had enough
power to make judgment after the experience in the marketplace
to see whether or not. these rates needed some substantial
adjustment.

Now, when it left the Senate, when it first entered
the Senate floor, it had up to five percent, up to five percent
of gross revenues were to be the copyright fee. The cable
interest began to marshal a massive.lobbying program. And by
the time that left the Senate, that five percent of gross
revenues had been diminished to two and a half percent of gross
revenues, although the broad powers of the CRT were still in
tact.

When it entered the House, the lobbying efforts of

the cable industry approached the movement of Ghenghis- Kahn (PH)
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across the corridors of the House, and it was a relentless
lobbying campaign, and I must say, it was very effective. The
broad review power of the Copyright Royalty Tribunal was gutted.
The basic percentage fee schedule which began at two and a half
percent began a downward movement under onslaught of successive
amendments that carried in the committee until it reached about
one percent. At which time, we in the program supply business
attempted to apply a politcal«tqrniquet to our sevgred arFeries,
and the bill passed.
What was left, however, was the intent of the
Congress that the copyright payment should not fall as a result
of inflation that may or may not be raging. They insisted that
‘the copyright payments be maintained at a constant dollar level.
Now, I think that's important to understand because--and I think
that pages 175 and 176 of the House Réport confirmed this
determination.
Now, there were two ways that the copyright payments

-could be reduced. One would be that subscription rates to
subscribers did not keep.pace with inflation. The second way
would be for cable to shift its revenue base, i.e., to either

or give away or diminish the amount of money that they were
charging subscribers cable, say dropping it two one, two or three
dollars or just give it away in order to load up on pay services.
This is the philosophy expressed by one of the pioneers of cable

Irvin Kohn(PH) who insisted and predicted that before long,
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13
cable systems would be literally giving away their basic service
in order to entice customers on to their system so they could
load these customers with pay services arranging from $50 a
month or more.

I think I should point out that Congress insisted that
copyright owners ought not be penalized if either of these
factors intruded on the markeﬁplace. They made that clear in
the House Reports. The single product that cable sells is
programming, and there is no way to dispute that fact. It is
the one ingredient without which they cannot be in business.

And even the NCTA, the National Association of Cable Television
Association. I'm not very good on acronyms, and I think that's
correct.

CHAIRMAN BURG: Is that a Freudian, slip, Mr. Valenti?

THE WITNESS: I think it ié. The NCTA, themselves,
commissioned the report, the Hart Report, which they submitted
to the FCC which concluded that courage of distant signals was
overwhelmingly important, crucially important, to cable opera-
tors. I think it is well stated that I am not happy with this
Copyright Act. I'm certainly joining Commissioner Brennan in
saying what started in the Senate sure as the devil didn't
end up the same way in the House as the final passage of the
bill. 2And the fact is that the rate schedule-is barren on any
relationship to the real marketplace. We have said that over

and over gain. And we have said that with almost a dull litany
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repetition because it is true. I£ is the one bone.in--the throat
of this. procedure -~ not this procedure but the whole enterprise
of cable is Ehat the fee schedule is totally denuded of any
connection with reality.

The value of a program is the key. And I think having
read your decision, I think page 45 and 46 of therCopyright
Royalty Tribunal decision confirms this kind of judgment. You
said that there are risk to the copyright owner in the carriage

of distant signals, and you further said that this effectively

.reduces the value of the program to the copyright owner.

This decision of your Tribunal went on to say in
pages 45 and 46, "That cable systems obtain the benefits of
programming at rates that have no relationship to the true worth
of that program.," Now, that is the unhappy march of this
legislative in a brief nutshell. ‘

BY MR. ATTAWAY:

0 Mr., Valenti, you mentioned that under S22 as passed
by the Senate the Tribunal had rather broad authority to review
the rates periodically and to revise the rates in light of
marketplace consideration. How does that compare with the
authority of the Tribunal as presently given in the Act passed
by the House?

A Are you talking about inflation?

Q Their general ability to revise the rates, is it

broad or narrow?
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A I think the general ability to revise the rates

on this particular issue is has to do with the inflationary
trend making sure that the constant dollar value is maintained.

Q Well, other than revising the rates to maintain the
constant dollar, is their any other way the Tribunal can
adjust the rates for signals presently carried by cable systems
on the basis ofﬂFCC rules that existed in 19767

A Well, I think that their power is probably restricted
in that area, but certainly not in adjusting for inflation.

0 This adjustment is really the only adjustment that
can be made, then, of the rates?

A That's right,

0 There is no provision for adjusting the rates again
for signals carried‘purguan£ to FCC rules in effect in 19762

A No,

Q Mr, Valenti, one of the primary issues in this
proceeding is the selection the appropriate inflation index.
We have argued that the proper index to use as a yvardstick to
measure inflation is the consumer price index. In the pro-
ceedings submitted by NCTA , they argued that the CPI has
increased faster than the acutal rate of inflation to be
measured here, Would you provide us with some information on
the cost increases that have been experienced by program
producers with specific relationship to the consumer price
index?

A The cost increases suffered by program suppliers over
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past several years have been almost malignant in nature, In-~
deed we are just finishing up a 72-day strike that is still
going on which is going to add an enormous amount of cost to our
business, both in television residuals, both in the basic cost
of making movies and television material, and that cost is
going to go up even higher.

I can cite you though some figures which are specific
and are not in the future. In '76, the average negative cost,
that is the cost to complete a film, to make the master negative
from which prints would be struck, either television material
or film. But in the film business, the average film in '76
cost about four million dollars.

In 1979, that average cost had risen to 8.9 million

‘dollars, a 122 percent increase. By 1980, in the next three

months, we expect the average cost oé thé film made in 1980 to
cost $10 million which is an increase of about 150 percent.
We do know that daily Varietywhich tabulates the television
cost figures estimates that between 1976 and 1979 prime time
programming costs rose 77 percent. The professional sports
people say that their expenses, 1976 through 1979, have gone
up 63 percent.

We do know that everything that cable buys,
the automobiles that cable system uses, the power, the electri-
city that they consume, the salaries they pay their secretaries

and their clerks, the technical equipment they must buy, has
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all gone up in exponential terms, It is mockingly ironic that
in the time 1976 to this very hour, the oﬁe element of cost
within thercable busipess that has not risen one decimal, one
iota, is the cost of their programming. The irony becomes

even more sardonic when you recognize that you might get along
with only three secretaries instead of four or you might hold
off the purchase of some technical equipment, or you might not
have two cars to drive.in your cable system but the one product
without Which, the one cost thaf you must have, the one element
without which your business would complétely collapse is
programming. And that remains the one alien element

in their cost sheet because that is the one part of their expense
that has not gone up.

Q As ybu are aware and. I stated in my opening statement,
the Act requires the Tribunal, or allows the Tribunal, to
consider the‘effect of rate regulating authorities as an - -
extenuating.circumétance to be‘considered in this proceeding. .
Oﬁ the basis of your understanding, what is the purpose of this
provision, ana how should it be considered in this proceeding?

A In my conversation, literally hundreds of con&ersations,
with Senators and Congressmen in the march of this legislation
through the House and the Senate makes me understand with great
clarity that what the Congress.was worried about was the ability
of cable systems to pay for programming. That's what they were

worried about at that time if you recall, and things have gone
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by with such startling swiftness, we are unable to leap back
into our memories to remember 74, 75 as this legislation was
being designeq. Cable was in swaddling clothes. There was
some concern on the pért of a lot of people in the business and
the Congress as to whether or not cable had the ability to pay.
That, I think, was the rostrum on which that provision rested.

However, in the intérim a lot of things have happened
to shatter some of the.illusions that a lot of us had. Day

cable is fabulously wealthy, I don't think there is anybody

in this room that won't agree it is an extraordinarily profitabld

buisness. The New York Times had a stoyy on the front

page of this paper some weeks ago in which it was categorizing
the franchising. "The reach for cable franchising is the last
great goldrush" is what they said.  They recognize that there
is money in them there hills and cablé costs are going after it.
The Lewis Report of the Warburg Paribas Becker people is coming
out now, |

'Thé '78 fiscal performance of cable with its 77 fiscal
performance cémparison showed revenues were up .26 percent.
Cable increased 70 percent. The basic widely increased 76
percent. The new report: This profitability, 1979 over '78
profitability has gone up 80 percent on top of 70 percent of
the previous years. The profitability figures are advancing
in geometric progression.

Anthony Hoffman-who »isiprobably the number one expert

on cable with Bache, Halsey, Stuart, Shields had this to say:
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I want to quote it because I think it is very pertinent which
is the ability of cable cost to pay additonal fees. "We have
watched the earnings of these smaller cable companies just go
skYrocketiﬁg with verf low tax rates. Cable is an extremely
popular investment right now. It has been that way for about a
year in terms of the retail investors, and now it is becoming
that way with the industrial.investors.

There is almost no industry in the United States that
you can point to and call it recession proof, except cable.”

Leg_me point out this. The only new aroma of scandals
with the cable'industry’is naked evidence of the high profit
and growing profitability of cable franchise. When cable goes
into a community and gives away 20 percent or more of the stock
of the franchises of local citizens in orde£ to enlist their
political power or influences.

. You, again, understand how much profit there is in this.

Warren wrote in the Washington Post two weak ago how he was

approached by a cable operator and was given stock. He was given

stock and refused it. He wrote a piece for Washington Post and

said the profits had become outrageously high and said cable
is willing to give away 20 times more than they are paying for
their programming right now,

I think the fact that you can give away 20 percent of
your base equity is about the most &isible evidence. I know
that you are in a pretty fat business. Let me cite an intent

to what we are talking about to give you clarity of the
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immensity of the pot of gold. New York Times decided to go

into the cable business. They brought Gary Kohn(PH) a 60
subscriber plus, only 60,000 subscribers. They paid $120 mil-
lion for fhis link of’cable systems. These are very wise
experts. They would not do this whimsically. The fact is even
if cable companies were not immensely profitable there are no
circumstances to just less fhan keeping copyright payments to
this full constant dollar level. That is all we are asking for.
As T said, if a cable company is paying one percent for its
copyright fées now and it is giving away 20 times that from
positive investors, I think you could increase the fees 100
percent, and they would still only pay two percent
revenues.

Now, I want to place before this Tribunalvsomething
else which I think is meaningful. It is yesterday.in the

Washington Post, a story broadcasting hookups for big money. .

It is a verf clarifying article;.and I commend it as excellent
nighttime réading.- I want to quote you what the Chief
Executive officer of Storer Broadcasting has said which, to -me,
goes directly to the heart of the questions you asked Mr.
Attaway. That is what Congress had in mind, and my answer,
ability to pay. It has to do with‘thg rent, a citizen contro-
versy.

The troublesome aspect of giving away a large part

ouf your business in exchange for political power. I quote

from John F. Barrets article of September 28, the Washington
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Post , Section L, page 9:; "But Peter Storer, Chief Executive
Officer of the company, views the passing'out of stock and other
favors as simply one of the cost of doing business."

I think one af the costs of doing business is purchasing
programming., I think that. the .least is that this programming
cost not ' be subtracted, diminished, or otherwise-Wither buried
inflation. We are going to fight in the Congress with all the
skill we can on the Tribunal to rectify the Copyright Bill.

There are a growing number of Senators and Congressmen
who have a sénse of the gross unfairness of the Copyright Act
to program suppliers. fhat is to correct that legislative
deformity which is not the purpose of this hearing. I would
pray that this Tribunal would accomplish what the Congress
intended. The cable systems_have' the ab;liﬁy to'pay and the
copyright payments at least, Be maiﬁtained so that inflation
does not cut away what already is a grossly inequitable share we
are receiviﬁg for the use of our programming.

MR; ATTAWAY: Thank you. That is all I have.

CHATRMAN BURG: I take it you agree with the proposal
of your counsel to apply a 20 percent surcharge to the basic
rates?

THE WITNESS: Yes, ma'am.

CHATRMAN BURG: What is magical about that figure?

THE WITNESS: I would like to pass answering your

guestions because Mr, Korn and Mr. Cooper are going into
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vivid detalil on that and are prepared today to explain this
with specific, and I hope, exquisite detail so you will under-
stand precisely what we have in mind and how we came to that
conclusioﬁ'and the doéuments we have to fortify those conclu-
sions.

CHAIRMAN BURG: I will yield on that basis.

COMMISSIONER GARCIA: Mr. Valenti, one day this week
I was reading in the paper about the home earth stations and the
people who are able to put them in there backyards and are able
to get the éignals right off the air and our bypassing the cable
industry. Are.you famiiiar with that problem?

THE WITNESS: I'm familiar with DBS, yes, ma'am.

COMMISSIONER GARCIA: Should that continue to progress,
do you think that cable industry as we kpow it today may become
a thing of the past? .

THE WITNESS: No, I do not. First, I think DBS is
more honored‘in the illusion than the actual fact. COMSAT
has declared its intent to go with direct broadcasting satellites
for pay only.’ There plans, as outlined by Mr. Sherrick, the
Chief Executive Officer of COMSAT they intend once they
get permission from FCC which may be several years away to
launch, Several satellites from which they direct signals to
home on a pay-basis only. That is the only way they can make
out, There are a number of problemé in that. If you are already
on cable and you are getting all of this, why would you want

to go to the expense of buying a satellite receiver and pay
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COMSAT for something you are already getting? I think COMSAT
believes its major markets will be in those areas which are not,
if I may use the words "cable licensed." However, all of these.
are futuriétic plans. On the other hand, having gone throdg;/
hearings in 1975 and 1976 with meagér comments about the
satellite, I am the last person in the world who will tell you
that technology advances wifh such speed. Who knows what will
happen? I can only state to you the plans of COMSAT which the
leader in that.

COMMISSIONER GARCIA: There are a lot of individuals
that were doing there own. I wonder if that is comparable to the
policy of home taping in the motion picture industry?

THE WITNESS: The answer is it could be. The main
problem in the piracy area is_ people are buying, I guess you
would call it, "earth stations" or décoders that are blatently
viewed by people séying why pay for something you can get -free
and stealing off oﬁ satellite transmissions to its subsidi-
raries and affiliates. My judgment is at some point those
figures Woul&'have to be scrambled. Then they will make a
machine that will decode. We are taking this up with Congress.
It is piracy and out right thievery.A We hope to do something
with the Congress on this. Indeed, Congressmaanryor of North
Carolina introduced the beginning of what #Zre a series of bills
that we deal with stealing off the éir.

CHAIRMAN BURG: Mr. Feldstein, are you going to do the
cross examination?
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MR._FELDSTEIN: Yes.

CHAIRMAN BURG: Proceed.

MR. EELDSTEIN: As a preliminary matter, Madam Chairman,
I would méye to striké the entire testimony presented this
morning so eloquently by Mr. Valenti. This broceeding is a
narrow one, It is supposed to be looking at the'éffect of
inflation and maintaining tﬂe constant dollar rates in the
subsection of the Communications Copyright Act. We are not here
to revise deficiencies in the Act or whether or not cable ought
to pay on a'different basis or different rate. Mr. Valenti
admitted it is' for the éongress. We are not here to re-examine
the scheme adopted in '76 nor I allege - is it relevant whether
cable is or is not profitable. |

Furthermore, Mr. Va;ehti'hés offered no ﬁata, no
exhibits to support his rather dfamatic presentation as‘to the
worth or value of distant signals, as to the impact of-the -
current copy?ight rates on the copyright owners nor to the

factors of profitability involved in cable television. Thus,

he has not supported his testimony in addition to the fact that .it

is a relevant testimony. NCTA would move to strike his testimony

MR. ATTAWAY: May I respond?

CHAIRMAN BURG: Yes.

MR, ATTAWAY: I think it is abundantly well known that
Mr. Valenti is an expert on Section 111 of the Copyright Act, and

its legislative history. Mr. Valenti is also'very knowledgeable
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about the events and circumstances in the communication business
and particulary cable television. I think both of those matters
are of primary interest. First, the legislative history in
111 and Cﬂépter 8 whiéh you will be interpreting to a large
extent. Secondly, the circumstances of the cable industry and
whether or not extenuating circumstances should be.considered in
your decision. I think Mr. Valenti is more than qualified
as an expert witness on both of these issues and has done so.

CHAIRMAN BURG: Mr. Feldstein, the Tribunal declines
your offer. 1Proceed please.

éROSS—EXAMINATION

BY MR. FELDSTEIN:

Q You have talked about the history of the 1976 Act.
Is it not true that when S22 was bging.considered that at that
time two Supreme Court cases had rulea that cable television was
not liable for any copyright payments for secondary ftransmission
under 1909 Cgpyright Act.

A ‘Yes, that is true. The Supreme Court pointed out
under 1909, which came along before radio, satellite and cable,
etc, they were incapable of dealing with new technology. I said
it is up to Congress to handle. All we have is a 1909 law which

is as outdated as the buggy and carriage.

0 Cable television was not liable under that law?
A That is true.
Q You have talked about how cable televison marched

relentless lobbying campaigns and was eminently successful.
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As a person who was a part of the campaign, I thank you for the
credit. 1Is it not true that you and your conferees lobbied
equally*_:elentlessly(for a legislative reversal of the Supreme-
Court cases., Counsel, I don't want to tell the victor how loh-
bying is cafried on. There are 4,000 cable systems in the
United States. The NCTA had local constituents in everyone of
those 4,000 locations. They were able to marshal the local
banker and the local insurance man and the local cable operator.
There were only 435 congressioﬁal districts. They were in
every one of them unfor?unately.

As one Senator told me, "Jackie, I would to help you
on this, but we have no movie producers in my state, but we
have a lot of cable operators, and I want to hear about
it. The.merits of the case, T Want to understand it because
you don't have any constituents and cable does. New York and
California was all we could muster." .

As you wéll know, counselor, when you are dealing with
the Congress, local constituents become prime sources of your
lobbying stréngth. Y&u .had it, and we did not.

Q I did not ask you how we succeeded, Mr. Valenti. I
asked you whether your side initiated the aches to make cable
television liable and reverse the courts' holdihgs that it was
not liable?

A I think Senator McClellan came to some of those con-

clusions without my prodding.
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